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International Law as the Limits of
Constitutional Interpretation:

Constitutional Crisis of the Split Society in Taiwan and
Its Resolution

Yi-Kai Chen™

Abstract

A constitution is not only a legal text. The term implies that it
regulates a state, a sovereign power. Every state demands sovereignty,
the ultimate and final power to ensure the fulfillment of constitutional
order and peace, in order to preserve independence from other states.
Sovereignty protects the state’s cohesion, without which the society risks
breaking up as the opposition between political parties grows
irreconcilable. State sovereignty is protected by the constitution as well,
because the constitution not only legitimates and stabilizes sovereign
powers but also integrates and unites its citizens. The concepts of state
and constitution developed into integral, but interchangeable categories.

Since the state under the international law is the premise of the
constitution, the concept of state in terms of international law serves as a
boundary of constitutional interpretation. The constitutional functions,
such as supremacy in the hierarchy of legal orders, legitimation and
limitation of sovereign powers, and Integration of citizens, can be
fulfilled only by a sovereign state rather than by a fictional one, because
sovereign power is limited territorially. Therefore, the so-called
“Constitution of Greater China” can only be interpreted as a constitution

* Assistant Professor, Department of Law, National Cheng Kung University.
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pursuing the goal of cross-strait reunification in the future, but not a
constitution existing in a unified China by now. According to the
delegation of the Constitution pursuing “a greater China in the future
tense”, it could be argued that Taiwan should be considered as the only
state defined by the Constitution. By contrast, if the fictional “Greater
China” was regarded as the state defined by the Constitution via
constitutional interpretation, a ridiculous outcome would follow: the
Constitution of R.O.C. would consider itself as the Constitution of
fictional Greater China while providing no protection to Taiwan, the
only territory that the R.O.C. constitution could be applied. In addition,
the independence of Taiwan would be regarded as violating the
constitution. R.O.C. Constitution could be effective continually only in
cases where the independence of Taiwan continues or the Mainland
China is successfully recovered. Owing to the fact that recovering the
Mainland China has become impossible, maintaining the independence
of Taiwan is the only possibility for the R.O.C. Constitution to survive
persistently. Misinterpretation of the constitution about state status not
only results in the failure of self-protection but also produces antagonism
and polarizes the society. The crisis of the R.O.C. Constitution originates
from this misinterpretation. Therefore, this article argues that two
options are available if political elites in Taiwan are loyal to the R.O.C.
Constitution. They include  recovering the Mainland China or
safeguarding the independence of Taiwan. It would be a betrayal of the
R.O.C. Constitution if they neither try to recover the Mainland China nor
maintain the independence of Taiwan.

KEYWORDS: international law and domestic law, sovereignty,
constitution, national identity, integration theory,
constitutional functions, constitutional loyalty, Legitimacy.
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