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THE STANDARD FOR DETERMINING FAIR
USE IN TAIWAN:

A CRITICAL ANALYSIS OF THE JUDGMENTS OF THE
HEROIT.COM CASE

Abstract

This Article analyses the judgments of the HerolT.com case
made by the Taiwan High Court and the Supreme Court in
Taiwan. This case mainly concerns the legal issues relating to
copyright infringement and fair use of copyrighted works
available online. Article 65(2) of Copyright Act sets out the four
factors that should be taken into consideration in determining
whether or not a particular use is fair. In this case, the ways in
which the Courts have applied the factor of “the purposes and
nature of the exploitation” have proved to be problematic.
Focusing only on whether the defendant could make a profit by
using the copyrighted works, the Courts have failed to consider
whether the use was transformative or whether the use was for
the purposes other than commercial purposes. Also, the analysis
in the Article indicates that Courts does not have a clear
understanding of the three other factors set out in Article 65(2)
of Copyright Act, namely “the nature of the work”, “the amount
and substantiality of the portion exploited in relation to the work
as a whole”, and “effect of the exploitation on the work’s current
and potential market value”.

Keywords: Copyright infringement; Fair use; Fair use doctrine;
The purpose of the use.
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